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Abstract: The article analyzes the development of the types of real contracts under the law of 
obligations of the Roman Empire times. The special significance of Roman law is explained. Attention 
is also paid to the fact that Roman law has proven to be the main source of modern codifications of 
law. The conditions for the fulfillment of the obligation, the grounds for its termination, not related to 
the fulfillment, are studied. The characteristics of the ways of ensuring the fulfillment of obligations 
are given. The answers to the questions raised are given in detail, as how the issues of commitment in 
the Roman Empire were resolved. The main features of particular contracts characteristic of Roman 
law are considered individually, their essence and application in life are revealed. 
Key words: debtor, real contracts, creditor, mutuum, commodatum, depositum and pignus. 

 摘要：文章分析了罗马帝国时代债权法下实物合同种类的发展。 解释了罗马法的特殊意义。 

还注意到罗马法已被证明是现代法律编纂的主要来源这㇐事实。 对与履行无关的义务履行条

件、终止理由进行了研究。 给出了保证义务履行方式的特点。 对所提出问题的回答详细给出

了罗马帝国的委身问题是如何解决的。 罗马法特有的特定合同的主要特征被单独考虑，揭示

了它们的本质和在生活中的应用。 
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INTRODUCTION: 
It is known from history and becomes obvious 
that the influence of Roman law on the 
development of legislation and legal thought of 
modern society is difficult to imagine. The 
theoretical apparatus, the institutions of private 
law of the Roman state were the main base, a 
model that determined the rather rapid and 
fruitful further development of the civil legal 
system. 
Roman law determined not only practice, but 
also the theory. The continuous centuries-old 
study of Roman law, especially the remnants of 
Roman legal literature, shaped the legal thinking 
of Western Europe and created a strong class of 
lawyers, leaders and active assistants in all 
legislative work, whose works laid the 
foundations for the civil law systems and 
institutions of many countries in modern times.
  
The special significance of Roman law is 
explained by its influence on the development of 
mankind. Roman law has proven to be the main 
source of modern codifications of law. Roman 
law was introduced as subsidiary, but in terms of 
its volume it took the first place. 
Taking into account the fact that modern society 
has undergone colossal changes in all spheres, 
both in the economy, and in politics, and in the 
legal sphere, it should not be overlooked that 
although modern legal relations have gone 
through many adjustments, the basis remains - 
Roman law. 
In today's society, most often there are disputes 
over mandatory violations. How were such 
issues solved in Roman law back in the Roman 
Empire times? To find the answer to this 

question, should penetrate into some elements of 
Roman law. 
 
METHODOLOGY:  
The basis of the consideration of methodological 
issues of the real contract in Roman law, as well 
as the issues of its object and subject, was laid by 
research methods — dialectical and 
metaphysical. To achieve the goals, the author 
used the general scientific methods of legal 
science: logical (analysis, synthesis, deduction, 
induction), system-structural, as well as special - 
historical, sociological, private methods - 
methods for developing legal decisions, formal-
legal, comparative legal methods, etc.  
The methodological base of the study was made 
up of genetic dialectical unity and contradiction. 
For a comprehensive analysis and improvement 
of the obligation system, various scientific 
methods of both empirical and theoretical levels 
should be applied. One of the most important 
scientific approaches of empirical research of the 
obligation system is the application of the 
sociological method, which includes such 
research method as statistical, which allows to 
learn public about true rights and responsibilities 
of law of Roman empire time and compare with 
modern law.  
 
MAIN BODY: 
 So in the sources of Roman law, the obligation 
“obligatio” is defined as follows: "The obligation 
is a legal bond by virtue of which we are forced 
to perform something according to the laws of 
our state". "The essence of the obligation is not 
to make some bodily object or some kind of 
easement, but to bind another in front of us in the 
sense that he would give us something, do or 



289 
 
 

 
 
 

provide something". Obligation contains, on the 
one hand, the “right to demand”, on the other 
hand, the “obligation to fulfill the demand” or 
“duty” corresponding to this right. 
As a relationship calculated for the future (when 
the obligation is established, the action of the 
obliged person has not yet been committed), the 
obligation by its nature is a relationship based on 
trust, credit (from credo - believe). Therefore, the 
party to the obligation that has the right to claim 
is called the creditor; the party that has the 
obligation to fulfill the creditor's claim is called 
the debtor. From the outset, a liability 
relationship is designed to be terminated 
(normally - through execution); in this it differs 
from property rights, which are established for an 
indefinite, long time. [1] 
For a detailed understanding of the question 
posed earlier, let us touch on the chapter Separate 
types of obligations of Roman law. According to 
which the following types of individual 
obligations are distinguished in the literature of 
Roman law: verbal contracts, literal contracts, 
real contracts, consensual contracts, nameless 
contracts, pacts, obligations both from a contract, 
obligations from torts or, as it were, torts. 
Real contracts are contracts, the obligations of 
which were established when the thing was 
transferred. The rights and obligations of the 
parties arose precisely from the moment of 
transfer of the thing that is the subject of the 
contract. Before the transfer of the thing, the 
agreement on the future conclusion of the 
contract did not matter. 
The real contracts included mutuum, 
commodatum, depositum, and pignus. They also 
include fiducia and nameless contracts. [6] 
Mutuum (loan) is the oldest real contract, the 
parties to which are the borrower and the lender. 

This is a real contract, since it is concluded by the 
transfer of things. 
The subject of the contract was consumable, 
replaceable things, i.e. determined by generic 
characteristics. Most often it was money. Paul 
wrote: “We lend with the intention of getting 
back not the same thing that we gave, but the 
thing of the same kind” (D.12.1.2.) [5]. 
Commodatum (loan) - a contract by virtue of 
which one person (commodity, lender) transfers 
to another (commodity, lender) an individually 
defined thing for temporary free use, and the 
lender undertook to return it intact. 
The main characteristics of the loan agreement: 
1.  The loan agreement was a real 

agreement; 
2. The subject of the contract could only be 

individually defined, i.e. irreplaceable 
things, as well as non-consumable; 

3. The subject of the contract was 
transferred for temporary use; 

4. The contract was free of charge; 
5. The term of the contract could be definite 

and indefinite. In the second case, the 
creditor could demand the return of the 
thing at any time; 

6. It is a bilateral unequal treaty. 
It was established as unilateral, since the 
obligation at the time of the conclusion of the 
agreement arose only with the borrower, and the 
rights - with the lender. The lender had the right 
to demand from the borrower the return of the 
thing taken on the loan in an undamaged 
condition. [7] 
The borrower was obliged to use the thing for the 
purposes stipulated by the contract or the purpose 
of the thing, to return it intact at the end of the 
term. If the thing given in the loan caused losses 
to the borrower, then he had the right to demand 
compensation from the lender. 
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1. The subject of the loan was returned with 
all its increments and benefits; 

2. The risk of accidental death was borne by 
the owner of the thing - the lender. 

The borrower was responsible for the safety of 
the thing, and therefore he was responsible for its 
destruction, loss or theft. 
Precarium - the provision of a thing for free use 
on demand and without any obligation for the 
giver. The precarist in relation to third parties, in 
contrast to the commodity, enjoyed independent, 
quarrelsome protection, but he could not make 
any claims to the owner of the thing. Precarium 
was used in antiquity mainly in relations between 
patrons and clients, former lords and freedmen, 
etc. 
Depositum (deposit or storage) is such an 
agreement by virtue of which one person 
(depositor, depositor) transfers to another 
(depositary, depository receiver) an individually 
defined thing for safekeeping, and the depositary 
undertook to keep it free of charge for a certain 
period or until demand and for at the end of 
storage, return it safe and sound. 
A pignus (mortgage agreement) is an agreement 
by virtue of which one person (pledger) transfers 
a thing to another (pledger) in order to secure a 
debt. 
It was a real, accessory, bilaterally unequal 
treaty. The main obligation from the contract 
with the pledger: in case of payment of the debt, 
he is obliged to return the thing in an intact 
condition, and in case of non-payment, he must 
sell it in the most profitable way and give the 
surplus to the pledger. 
Pledger’s claim - actiopigneraticia in 
personamdirecta. The pledger was liable if the 
pledged thing caused losses to the pledger. In this 
regard, the pledger had actiopigneraticia in 

personam contraria. Both were responsible to 
each other for the omnisculpa. 
In the oldest form of pledge (fiducia), a thing was 
transferred into ownership. The pledged creditor 
did not have a legal obligation to return the thing 
in the event of payment of the debt. [2] 
  
RESULT ANALYSIS: 
Thus, by its very nature, an obligation is a 
temporary, often short-term relationship that 
must end. The normal way to terminate an 
obligation is to fulfill (in relation to monetary 
obligations, the term “payment” is also used). 
That is, so that no disputes arise in the future, the 
founders of Roman law put in order the system 
and mechanism for the emergence of obligations, 
namely the procedure for conclusion, its timing, 
the order of execution and other nuances. In 
order for the performance to lead to the release 
of the debtor from the obligation, a number of 
conditions had to be met. 
First, the execution (payment) must be made by 
a person capable of disposing of his property (in 
Roman expression, capable of worsening his 
property situation, J. I. 21. rg.) [3].  
Secondly, the performance must be made by a 
person capable of accepting it. Such a person is: 
a creditor (if he is recognized as capable of 
disposing of his property), his legal 
representative, an attorney, a person specifically 
indicated in the contract as having the right to 
accept performance.  
Thirdly, the performance must strictly 
correspond to the content of the obligation. In 
any case, without the consent of the creditor, the 
debtor has no right to fulfill the obligation in 
parts. By agreement of the parties, instead of the 
subject of the obligation, something else could be 
provided to settle the obligation; it was called 
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datio in solutum (grant instead of payment or 
replacement of performance). [4] 
From which we can conclude that the law of 
obligations of ancient Rome, of course, was 
characterized by formalism. All contracts of 
antiquity were imbued with it, and we can safely 
say that "throughout history, Roman lawyers 
fought against formalism." Of course, modern 
civil law, having absorbed the best fruits of 
ancient researchers, has reworked many 
contracts, for example, it was necessary to 
abandon the classification of contracts proposed 
by ancient lawyers. 
But, nevertheless, the nature of contract law, in 
relation to modernity, the ancient Roman period 
remained practically unchanged. Until now, the 
norms governing public relations are being 
improved and developed, but, all the same, the 
idea laid down by Roman law runs like a red 
thread through the law of obligations of 
developed countries. 
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